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Earlier this month, the IRS announced a new pilot program under
which retirement plan sponsors will be given 90-days notice that
their plan has been selected for examination which they may be
able to largely avoid by taking certain steps. We discuss the key
features of this pilot program below, along with some questions
and considerations.

90-Day Review and Correction Period

Under the new pilot program, 90 days before an IRS examination begins, the IRS will
notify plan sponsors by letter that their retirement plan has been selected for
examination. This notice letter from the IRS triggers a 90-day review period during
which plan sponsors may review their plan document and operations to confirm
compliance with current tax law requirements. We understand that the IRS notice
letter will identify a particular issue or issues that IRS will focus on. For example, we
have seen one such letter for a defined contribution plan which indicates that the IRS
would be focusing on the Code section 415(c) limitation “plus any other issues that
exist.” We suspect that other issues and types of plans will be part of the pilot
program, but it is not yet clear if the program will be limited to only certain plans or
issues.

Treatment of Errors Identified and Corrected
During the 90-Day Review Period

Any identified errors may be self-corrected, if eligible, using the principles set forth in
the Employee Plans Compliance Resolution System (“EPCRS”), Revenue Procedure
2021-30. If errors are identified that are not eligible to be self-corrected, the plan
sponsor can seek a closing agreement with the IRS. The IRS will apply the Voluntary
Correction Program (“VCP”) fee structure to determine the sanction amount in lieu of
the much higher Audit Closing Agreement Program (“Audit CAP”) fees which would
ordinarily apply to errors identified by the IRS on examination.
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