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IRS Announces Guidance and Transition Relief for
Charter Schools in Public Plans

Background

Ever sincethe IRSissuedits Advance Notice of Proposed Rulemaking (ANPRM), relating to
the definition of a governmental planunder § 414(d) of the Code, inlate 2011 (76 FR69172),
one of many questions raised by the ANPRM has been whether charter schools may
participatein governmental plans.Charter schools often have some, but not all, of the
governmental characteristics of traditional public schools, and often participatein state or
local retirement systems. Before the ANPRM was issued, some state charter schools had
obtained privateletter rulings on their specific situations, butevery state had different
arrangements for charter schools,and some have been concerned that the final regulations
might make it more difficultfor charter schools to participatein stateor local retirement
systems.

The IRS received over 2000 comments on various aspects of the ANPRM, many of which
concerned charter schools. Inresponseto requests for clarification, theIRS has now issued
Notice 2015-07 (Jan. 23, 2015), which announces what positions IRSis considering with
respect to charter schools under the regulations,andtransitionrelief prior to the effective
date of the final regulations.

Impact of the Guidance and Transition Relief

Itis believed that many charter schools thatcurrently participatein stateor local retirement
systems already meet the requirements under consideration, whicharedescribed in detail
below, soifthese continue to be the requirements into the final rule, many charter schools
may breathe a sigh of relief. Undoubtedly, many schools and retirement systems are
studyingthese criteria closely and will comment on them. However, whilethe IRSindicates
thatitis consideringthis rule, of course, the rule may change by the time itis proposed or
made final in the final regulations.

Significantly, the IRS and Treasury Department alsoissued as a partof the notice important
transition reliefindicating they anticipatethatthe final regulations under § 414(d) will
providethat a State or local retirement system that covers employees of a public charter
school thatmeets the requirements of the guidanceunder consideration described above
for periods starting on and after the effective date of the final regulationswill notfail tobe a
governmental plan withinthe meaning of § 414(d), even ifthe plan covered those

employees for periods before the effective date of the final regulations when the public
charter school did not meet the requirements of the guidanceunder consideration described
above. In other words, charter schools will have until the effective date of the final
regulations to make any changes needed to meet the requirements of the final regulations,
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whatever those will be.
Broader Transition Relief and Comments

Comments on the charter school guidance, including whether the requirements of the guidanceunder consideration
are sufficientto limitthe guidanceto participation of employees of public charter schoolsin a State or local
retirement system and, for example, to not cover participation of employees of entities that provide management or
other services to public charter schools,arerequested by May 11, 2015.

Beyond charter schools, the IRS and Treasury Department alsoindicated they expect questions regardingbroader
transitionrelief, such as grandfather rules, a de minimis rule, and the impactof contractual protections, to be
addressed when the proposed regulations areissued.

Specific Guidance Under Consideration

The IRS and Treasury Department state inthe Notice that they are considering proposing regulations under § 414(d)
specifyingthata State or local retirement system that covers employees of a public charter school will notfail tobe a
governmental plan merely because the system permits employees of anentity that satisfies therequirements listed
in paragraphs (a) through (e) below to participatein the system:

(a) The entity is a nonsectarianindependent public school thatserves a governmental purpose by providingtuition-
free elementary or secondary education, or both.

(b) The entity is established and operated inaccordancewith a specific State statute authorizingthe granting of
charters to create independent public schools or authorizing the establishment of independent public schools.

(c) ParticipationintheState or local retirement system by the entity’s employees is expressly required or permitted
under applicablelaw.

(d) The entity satisfies either paragraph (d)(1) or (d)(2) below.

(1) The entity’s governing board or body is controlled by a State, political subdivision of a State, or agency or
instrumentality of a State or of a political subdivision of a State. For this purpose, either (i) a State, political
subdivision of a State, or an agency or instrumentality of a State or political subdivision of a State must have
the power to nominate, appoint, remove, and replacea majority of the members of the entity’s governing
board or body, or (ii) a majority of the members of the entity’s governing board or body must be publicly
nominated and elected.

(2) Inlieuof satisfyingtherequirements in paragraph (d)(1), the entity satisfies therequirements in paragraphs
(d)(2)(i) through (d)(2)(iii) below.

(i) The primarysourceof the entity’s funding is from a State, political subdivision of a State, or agency or
instrumentality of a State or political subdivision of a State.

(ii) The rights of the entity’s employees to their accrued benefits under the State or local retirement system
are not dependent on whether the entity continues to participateinthe system and, inthe event the
entity ceases participation, a governmental entity has responsibility for the accrued benefits of the
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entity’s employees, includingthe continued funding of the accrued benefits, to no lesser extent than a
governmental entity has responsibility for the continued funding of the accrued benefits of the
employees of any other participatingemployer inthe system inthe event that other employer were to
cease to be a participating employer.

(iii) The entity is partof alocal educationalagency, as defined in20 U.S.C. § 7801(26) (orisits own local
educational agency),and is subjectto the significantregulatory control and oversight by a State, political
subdivision of a State, or agency or instrumentality of a State or political subdivision of a State, as
describedin paragraphs (d)(2)(iii)(1) and (d)(2)(iii)(2) bel ow.

(1) The entity is held accountablebyan authorized public charteringagency as defined in 20 U.S.C. §
7221i(4), which has the power to approve, renew, and revoke the charter of the entity. For this
purpose, the authorized public charteringagency must be authorized under State lawto approve
charters for the creation of independent public schoolsandto hold the entity accountablefor
results.

(2) The entity is required to comply with health and safety standards, as well as academic and financial
accountability standards, thataresimilar to those that are generally applicableto other public
schools intheState.

(e) Allfinancial interests of ownershipinthe entity are held by a State, political subdivision of a State, or agency or
instrumentality of a State or of a political subdivision of a State. A State, politicalsubdivision of a State, or agency
or instrumentality of a State or political subdivision of a State is not treated as holdingallfinancial ownership
interests inan entity unless, upon dissolution or final liquidation of the entity, the entity’s governing documents
require the entity’s net assets to be distributed to another public or charter school that meets the requirements
in (a) through (e) above or to a State, political subdivision of a State, or agency or instrumentality thereof.
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