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Background on the 403(b) Pre-Approved Plan
Program

In 2013, the IRS began accepting prototype and volume submitter 403(b) plans
(now referred to collectively as “pre-approved” plans) in the first-ever 403(b)
remedial amendment submission cycle (“Cycle1”). The approval letters for
those pre-approved plans were sent out by the IRS around March, 2017, and
eligible employers using them were to have adopted those new documentsby
June 30, 2020 (known as the end of the “Initial Remedial Amendment
Period”). Since thattime, many employers have adopted such IRS-approved
403(b) plan documents. In addition, in the SECURE Act of 2019, Congress
clarified that employees of qualified church controlled organizations and non-
qualified church controlled organizations (known as “QCCOs and “Non-
QCCOs”) could participate in church 403(b)(9) retirement income account
plans. This clarification was particularly important because many church-
related colleges, hospitals, universities and nursing homes are Non-QCCOs.

Like the pre-approved plan document program for 401(a) and 401(k) plans,
the 403(b) pre-approved plan document program is intended to be on a
regular 6-year cycle. Many 403(b) plan providers and eligible employers,
particularly QCCOs and Non-QCCOs, have been wondering when the second
cycle (“Cycle2”) would begin and what changes it might include. The IRS has
now issued guidance on Cycle 2 for 403(b) plans, and included additional
related information, in new Rev. Proc. 2021-37. As expected, many of these
provisions conform the 403(b) pre-approved plan document program more
closely to that for 401(a) pre-approved plans, including replacing “volume

If youhaveany questions,
please donot hesitate to
contactyourregular Groom
attorney or the authors
listed below:

Kimberly Boberg
kbober g@groom.com
(202)861-2606

Elizabeth Dold
edold@groom.com
(202)861-5406

Joanne Jacobson
jiacobson@groom.com
(202)861-0185

David Levine
dlevine@groom.com
(202)861-5436

Louis Mazawey
Imazaway@groom.com
(202)861-6608

David Powell
dpow ell@groom.com

(202)861-6600

This publication is provided for educational and informational purposes only and does not contain legal advice. The information should in no way be taken as an indication of future
legal results. Accordingly, you should not act on any information provided without consulting legal counsel. To complywith U.S. Treasury Regulations, we also inform you that, unless
expressly stated otherwise, any tax advice contained in this communication is not intended to be used and cannot be used by any taxpayer to awid penalties under the Internal
Revenue Code, and such advice cannot be quoted or referenced to promote or market to another party any transaction or matter addressed in this communication.

© 2021 Groom Law Group, Chartered * 1701 Pennsylvania Ave NW ¢ Washington, DC 20006. All rights reserved.


https://www.groom.com/bios/kimberly-boberg/
mailto:kboberg@groom.com
https://www.groom.com/bios/elizabeth-dold/
https://www.groom.com/bios/elizabeth-dold/
mailto:edold@groom.com
https://www.groom.com/bios/joanne-jacobson/
mailto:jjacobson@groom.com
https://www.groom.com/bios/david-levine/
https://www.groom.com/bios/david-levine/
mailto:dlevine@groom.com
https://www.groom.com/bios/louis-mazawey/
mailto:lmazaway@groom.com
https://www.groom.com/bios/david-powell/
mailto:dpowell@groom.com

GRODM LAW GROUP

submitter” and “prototype” plan terminology with the single designation of “pre-approved” plans
(which includes two categories, standardized and nonstandardized). A pre-approved plan can bein
either a single plan document format or a basic plan document with adoption agreement.

Key Provisions of the 403(b) Cycle 2 Guidance

The following summarizes some of the key information the IRS has announced for Cycle 2.

New Cycle Dates

The filing period for 403(b) pre-approved plans under Cycle 2 will commence May 2, 2022, and end on
May 1, 2023.

Amendments to 403(b) Pre-approved Plans

An adopting employer of a 403(b) pre-approved nonstandardized plan that makes amendments that
are “not extensive” will lose reliance on the plan’s opinion letter, but can file a Form 5307 to request a
determination letter, similar to a 401(a) pre-approved plan. The adopter of either a standardized or
nonstandardized 403(b) plan may also file a Form 5307 for a determination letter after adding language
to satisfy Code section 415 due to the required aggregation of plans. However, if other amendments
cause the plan to be treated as individually designed, the adopter may not file for a determination letter
using Form 5307.

New 403(b) Cumulative List

Before the filing period for Cycle 2 begins, the IRS will issue a cumulative list of changes required to be
added to plan documents since Cycle 1.

Filing of Minor Modifiers to Mass Submitter Plans

Applications for a minor modifier adopter of a mass submitter’s 403(b) plan document will no longer
be accepted after the cycle’s employer adoption window begins (which is the approximately two-year
period, to be announced by the IRS , during which the employer must adopt an updated and approved
pre-approved plan for reliance).

Hardship Safe Harbors

Nonstandardized plans may provide for either safe harbor or non-safe harbor hardship distributions.

QCCOs and Non-QCCOs

An employee of a QCCO or Non-QCCO is permitted to participate in a 403(b)(9) pre-approved plan.
Additionally, a Cycle 1 403(b) pre-approved plan that is intended to be a 403(b)(9) retirement income
account plan may make a good-faith amendment to permit the participation of employees of QCCOs
and Non-QCCQOs retroactive to the beginning of Cycle 2 (July 1,2020). Such an amendment does not
affect the adopting employer’s reliance on the Cycle 1 opinion letter for the plan. In the case of Non-

QCCOs, the plan must provide that the nondiscrimination requirements of Code section 403(b)(12) will
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apply to any employee other than an employee of the QCCO or church, and an adopting employer will
have until the end of the Cycle 2 employer adoption window to adopt a 403(b) pre-approved plan that
so provides. Each adopting employer (in the adoption agreement, for example), must identify whether
itis a Non-QCCO, QCCO or a church.

Remedial Amendment Period for Form Defects

The expiration date of the remedial amendment period for good faith interim amendments to cure
“Form Defects” (generally, provisions that fail to satisfy 403(b); i.e., other than discretionary
amendments) first occurring after June 30, 2020, is the period that expires at the later of (1) the end of
the cycle that includes the date on which the remedial amendment period would have ended if the plan
were an individually designed plan, or (2) the end of the first cycle in which an application for an
opinion letter that considers the Form Defect may be submitted.

Limited Extension of the Initial Remedial Amendment Period

The deadline for adoption of the initial amendment that qualifies the plan for the extension of the
Initial Remedial Amendment Period for certain Form Defects is delayed until the later of (i) June 30,
2020, or (ii) the end of the second calendar year following the calendar year in which the change in
403(b) requirements is effective with respect to a plan.

Interim Amendment Deadline

The amendment deadline for adoption of an interim amendment (i.e., to satisfy section 403(b), not a
discretionary amendment) to a 403(b) pre-approved plan thatis nota governmental plan is the end of
the second calendar year following the calendar year in which the change in 403(b) requirementsis
effective. For a governmental 403(b) plan, the plan amendment must be adopted by thelater of (1) the
second calendar year following the calendar year in which the change in 403(b) requirements is
effective, or (2) 90 days after the close of the third regular legislative session of the legislative body with
the authority to amend the plan that begins on or after the date the plan amendment becomes effective.

Request for Comments

The Treasury Department and the IRS invite further comments on the 403(b) opinion letter program.

Final Observations

Providers of existing 403(b) pre-approved plan documents that wish to continue them will want to
begin to prepare for Cycle 2 filings. Experience with existing plan documents suggests that some
“clean-up” of the existing plan documents will occur, as well as the inclusion of relevant provisions of
the SECURE Act and CARES Act. The clarification of the inclusion of QCCOs and Non-QCCOsin
403(b)(9) plan documents may make those documents more useful as well. However, drafting in
earnest may have to wait until we see the new 403(b) cumulative list and an updated Listing of
Required Modifications (LRMs) for 403(b) plans.
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Another interesting development is that the Revenue Procedure also notes that the IRS is exploring a
limited individually designed 403(b) plan determination letter program similar to that available for
401(a) plans, subject to resource availability. Whileit is too early to know if the resources will be
available to start an individually designed 403(b) plan determination letter program and which plans
will be eligible to use the program, some plan sponsors, particularly of large plans with unique
features, might prefer an IRS-approved individually designed plan to a pre-approved one.

If you have any questions concerning Cycle 2 for pre-approved plans, please contact your regular
Groom lawyer.
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