
 

 

Treasury Department and Department of Labor 
Guidance to Encourage Employers to Offer Annuity 
Options in DC Plans  

On October 24, the Departments of the Treasury and Labor released coordinated guidance 
addressing the use by qualified plans of a novel target date fund approach to “auto-
annuitizing” portions of participant account balances at normal retirement age.  See 
Treasury and IRS Notice 2014-66 (“Notice 2014-66,” Nov. 10 IRS Bulletin); Department of 
Labor information letter to J. Mark Iwry, Senior Advisor to the Secretary and Deputy 
Assistant Secretary for Retirement and Health Policy at the Treasury Department, dated 
October 23, 2014 (the “Iwry letter”). 
 
Below, we summarize the target date fund description on which the guidance is based and 
the guidance provided by each agency.  We also offer some observations – both with respect 
to the new guidance and, more broadly, with respect to agencies’ broader public policy goal 
of encouraging the use of lifetime income products by defined contribution plans and their 
participants.  
 
The Novel Target Date Fund Structure 
 
IRS Notice 2014-66 and DOL’s Iwry letter share a common description of a series of target 
date funds (“Funds”) that qualified plans subject to ERISA may use as default investment 
alternatives for participants who have not directed the investment of their account balances.  
Except for one new design feature, the Funds are described as operating in a manner 
generally consistent with the description of lifecycle or target date funds in paragraph 
(e)(4)(i) of the Department of Labor’s QDIA regulation, 29 CFR §2550.404c-5.  That is, the 
Funds are designed to provide varying degrees of long term capital appreciation and capital 
preservation through a mix of equity and fixed income exposures, becoming more 
conservative through a gradual reduction in the allocation to equity investments and a 
corresponding increase in the allocation to fixed income investments as the participants in 
each Fund become older.   
 
The new design feature involves the Funds’ use of unallocated deferred annuity accounts,  
the manner in which those contracts are used, and the imposition of actuarially-based age 
restrictions on participants’ investments in the Funds.  Like the classic (“old-style”) 
unallocated deferred annuity contract, amounts held in the group annuity accounts are not 
irrevocably applied to provide an annuity until some specified date, typically at normal 
retirement age (or when the participant so elects).  Under this particular arrangement, each 
Fund within the target date series is made available only to participants who will attain 
normal retirement age within a limited number of years around the Fund’s target date.  A 
Fund that is available to participants age 55 or older will invest a portion of its fixed income  
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allocation in the unallocated deferred annuity accounts.  Upon attaining its target date, the Fund will dissolve.  All 
participants in the Fund on the date of dissolution will receive an annuity certificate providing for immediate or 
deferred annuity payments; the amount applied to the purchase of the annuity certificates is proportionate to the 
Fund’s investment in the annuity (e.g., where 50% of a Fund’s assets are invested in an unallocated annuity on the 
date of Fund dissolution, 50% of each participant’s investment in the Fund would be annuitized).  The remaining 
portion of the participant’s investment in the dissolved Fund would need to be reinvested, either by the participant 
or a plan fiduciary, in other Plan investment alternatives. 
 
Treasury and IRS Guidance:  Notice 2014-66 
 
Notice 2014-66 provides relief from IRS nondiscrimination rules for use of the Funds within 401(k) plans and other 
defined contribution plans subject to those rules.  This Notice addresses the specific concern that age-restricted 
Funds could violate IRS nondiscrimination testing, as older employees are often higher paid workers.  Specifically, the 
Notice provides that a series of target date funds that include deferred annuities among their assets – as long as 
there is no guaranteed lifetime or minimum withdrawal benefit feature – will be treated as a single benefit, right or 
feature (“BRF”) under Code section 401(a)(4) (and Treas. Reg. § 1.401(a)(4)-4), and therefore should not raise plan 
qualification concerns.  However, the following parameters must be satisfied:      
 

(1) The series of Funds is designed to serve as a single integrated investment program – with the same 
investment manager and the same generally accepted investment theories across the series (e.g., it is 
permissible to have a different investment mix based on age groups to achieve varying levels of risk). 

 
(2) Deferred annuities are available for some of the Funds for older age-bands and none of the deferred 

annuities provide a guaranteed lifetime withdrawal benefit (“GLWB”) or guaranteed minimum withdrawal 
benefit (“GMWB”) feature.  

 
(3) The Fund does not hold employer securities that are not readily tradable on an established securities 

market.  
 

(4) The same rights or features, other than the mix of assets, are determined in a consistent manner, and the 
fees and expenses paid from plan assets (rather than by the employer) are the same for all Funds.  

 
Observations:   
 

 There is no effective date for the IRS Notice, so presumably the relief provided would extend to any existing 
products that meet these requirements. 
 

 While the relief from the nondiscrimination rules under the IRS Notice is helpful, the fact no relief is offered 
where the deferred annuity includes a GLWB or GMWB may be problematic for some arrangements.  In a 
footnote, the Notice indicates that possible additional guidance for these products is under consideration. 
 

DOL Guidance:  The Iwry letter 
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The Iwry letter addresses this lifetime income product under the DOL’s guidance for QDIAs and the selection of 
insurance providers.  In particular, Department of Labor confirms the status of the Funds as “qualified default 
investment alternatives” (“QDIA”) within the meaning of the Department of Labor’s QDIA regulation, 29 CFR 
§2550.404c-5, and the DOL’s view that the annuity provider selection safe harbor, 29 CFR §2550.404a-4, would be 
available to cover the prudent selection of an annuity provider on behalf of a plan participating in the Fund by the 
Fund’s investment manager so long as (i) the investment manager has been properly designated as an ERISA section 
3(38) investment manager, and (ii) the investment manager actually adheres to the safe harbor criteria.  The letter 
notes that the named fiduciary (e.g., plan sponsor) with the power to appoint the investment manager would have 
an obligation to prudently select the investment manager and to “appropriately monitor the selection at reasonable 
intervals to assure the prudence of maintaining the appointment.” 
 
The DOL letter concludes that, with the exception of potential co-fiduciary liability under ERISA section 405(a), the 
appointing fiduciary would not be liable for any acts or omissions of the investment manager, including the 
investment manager’s acts or omissions with respect to the selection of an annuity provider, where the appointing 
fiduciary has appropriately discharged its responsibilities of prudent selection and monitoring.   
 
Observations: 
 

 Upon reaching their most conservative allocation, target date retirement funds available in the marketplace 
today typically merge with and into an income fund that maintains a static, conservative investment 
orientation.  The Fund described in the Iwry letter is markedly different – it dissolves upon reaching its target 
date and “auto-annuitizes” a portion of the participants’ account balances.  In this regard, it would appear 
that participants who wish to avoid receiving an annuity would need to take action to transfer their 
investment out of the Fund prior to its scheduled dissolution date. 
 

 The Iwry letter raises an interesting question with respect to the re-investment of the non-annuitized 
portion of a participant’s account balance following a Fund’s dissolution.  The letter notes that the 
participant or a Plan fiduciary would need to direct the investment of that account balance.  For those 
participants who do not direct the investment of the account balance, it would appear that some sort of 
successor QDIA would be needed for a plan’s fiduciaries to continue to enjoy protection under section 
404(c)(5) of ERISA.  

 
 Some plan fiduciaries have expressed concern with the open-ended nature of the annuity provider selection 

regulation’s safe harbor criteria (e.g., the requirement at 29 CFR §2550.404a-4(b)(4) that the selecting 
fiduciary appropriately conclude, at the time of selection, that the annuity provider is financially able to 
make all future payments under the contract).  The Department’s information letter confirms that a plan 
sponsor could effectively shift that responsibility to the Fund’s investment manager.  It remains unclear 
whether investment managers would be willing to assume such a role, however. 
 

 The Department reminds fiduciaries of their responsibility to prudently select and monitor an investment 
manager.  Where an investment manager has responsibility for selecting an annuity provider, the appointing 
fiduciary’s appointment and monitoring responsibility would likely require inquiry into the investment 
manager’s annuity provider selection process and ongoing monitoring of the investment manager’s 
adherence to that process.  
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Some Concluding Policy Observations 
 
The new guidance confirms that the Agencies remain interested in encouraging plan sponsors to find ways that will 
help employees manage their 401(k) and other defined contribution plan accounts so that their retirement savings 
will last through their retirement years.    
 
In 2012, the Department of the Treasury and the Internal Revenue Service began to provide guidance to address 
some of the plan qualification issues that may have placed impediments on employers that offered opportunities for 
plan participants to invest a portion of their retirement savings in insurance products that will provide lifetime 
income.  For example, Revenue Ruling 2012-3 addressed how the qualified joint and survivor and qualified pre-
retirement survivor annuity rules apply to certain annuity contracts, including deferred annuity products.  
(Presumably, that guidance is relevant to the QDIA product in Notice 2014-66.)  And this July, Treasury Department 
and the IRS released final regulations under Internal Revenue Code section 401(a)(9) which modified the minimum 
required distribution rules to encourage the use of “qualified longevity annuity contracts.” 
 
In May 2013, the DOL issued an advance notice of proposed rulemaking considering a rule that would require a 
participant's accrued benefits to be expressed on his pension benefit statement as an estimated lifetime stream of 
payments (in addition to being presented as an account balance), and that also would require a participant's accrued 
benefits to be projected to his retirement date and then converted to and expressed as an estimated lifetime stream 
of payments.  Numerous comments were filed, but no further action has been taken. 
 
This guidance described in this Client Alert takes another step in the same direction by describing how plans might 
incorporate auto-annuitization features into target date funds, which have emerged in recent years as one of the 
most popular of defined contribution investment alternatives and are widely used as default investment alternatives 
for plans with auto-enrollment features.   
 
Only time will tell whether these efforts will bear fruit in the form of the actual adoption and use of guaranteed 
lifetime income products.  In the meantime, it is likely that the Agencies will continue to look for ways to encourage 
the receipt of guaranteed lifetime income benefits by defined contribution plan participants and beneficiaries. 
 

 
 


