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 Employee Benefi ts Corner 

   ELIZABETH THOMAS DOLD  and  DAVID  
N. LEVINE  are Principals at Groom Law 
Group, Chartered in Washington,  D.C. 

  O n July 9, 2015, the IRS issued  Notice  2015-49 , which prohibits 
the use of lump sum payments to replace  lifetime income being 
received by retirees under defi ned benefi t pension  plans, eff ective in 

large part as of such date. Th is lump sum window  approach—which has been 
increasing in popularity over the last  several years following a line of private 
letter rulings that expressly  sanctioned this approach (often referred to as the 
Ford/GM rulings)—has  been a method favored by plan sponsors to manage 
the ever-increasing  costs of maintaining a defi ned benefi t plan. Under this 
so called  de-risking strategy, the plan sponsor would amend its plan to allow  
a participant to elect a lump sum payment that was not otherwise available  
under the plan terms for a specifi c period of time. Now this window  approach 
will be limited to individuals not already in pay status  ( e.g.,  deferred vested 
participants), which still  has value but will no longer provide a solution for 
addressing pension  liability for retirees in pay status. 

 Th is guidance is driven in large measure by policy concerns  (and strong lobby-
ing eff orts) to protect retirees’ lifetime  benefi ts for a secure fi nancial future. Th is 
results in keeping the  investment and longevity risks on the plan sponsor. A brief 
summary  of the de-risking strategies is set forth below, followed by a summary  
of the IRS guidance, and action steps for plan sponsors. 

 De-Risking 
 Th ere are a number of methods in play  today that focus on ways to manage the 
risks associated with maintaining  a defi ned benefi t plan. Th ese risks include: 

   asset volatility and investment risks, 
   increased retiree longevity (and pending mortality table  changes), 
   changes in accounting and funding rules, 
   impact of plan liability on Company fi nancials/stock price,  and 
   increased PBGC premiums and communication costs for inactive  participants.   

 Some of the more popular “de-risking” strategies  include: (1) liability-driven 
investing, (2) annuitizing accrued benefi ts  (which can be costly, but completely 
shifts the liability risk to  a third party), (3) “annuity buy-in” where the insurer  
and plan sponsor share the risks, and (4) lump sum windows, which  involve 
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cashing out pensioners altogether, eff ectively shifting the  
investment and longevity risks to them. 

 Th e IRS guidance is focused on this last method, where 
the liability  shifts entirely to the retiree. One signifi cant 
area of uncertainty  with this de-risking method has been 
whether a lump sum option could  be off ered to par-
ticipants in pay status.  Reg. §1.401(a)(9)-6 ,  Q&A-1(a) 
states that once annuity payments begin, they cannot  be 

changed and must be non-increasing. However, there are 
exceptions  to this general prohibition. As relevant here, 
the Regulations include  an exception for increases that 
result from a plan amendment. In a  recent line of private 
letter rulings, the IRS ruled that this exception  applies 
to a plan amendment implementing a temporary lump 
sum window  feature, provided certain requirements are 
met. 1  Accordingly, prior to this Notice, participants in 
pay status  could be provided the opportunity to elect a 
lump sum option. 

 The IRS Guidance 

 Effected Changes 
 Th e guidance is in the form of an  IRS Notice that sum-
marizes the changes that are going to be made to  the 
Treasury Regulations. Th e Notice provides an overview of 
the minimum  required distribution (MRD) regulations 
under  Code Sec. 401(a)(9) ,  and then outlines anticipated 
amendments to these regulations to refl ect  their intent 
that the exception for a plan amendment is limited to  
only those that increase the ongoing annuity payments, 
and does not  include an amendment that accelerates the 
annuity payments. Specifi cally,  the Notice states that the 
IRS intends to amend the MRD regulations  to provide 
that “qualifi ed defi ned benefi t plans generally are  not 
permitted to replace any [annuity payment] currently 
being paid  with a lump sum payment or other accelerated 
form of distribution.”  Th e Notice further states that the 

Treasury and “the IRS intend  to propose amendments 
to section 1.401(a)(9)-6, Q&A-14(a)(4) to  provide that 
the types of permitted benefi t increases described in  that  
paragraph  include only those that increase the ongoing 
annuity  payments, and do not include those that acceler-
ate the annuity payments  [emphasis added].” Th e Notice 
also suggests that it may amend  Reg. §1.401(a)(9)-6 , 
Q&A-13, as  well, which is the provision that permits 
changes to distributions  upon plan termination pursuant 
to Q&A-13(b), but that said, we  do not anticipated any 
changes to Q&A-13(b). 

 Effective Date  

 Th e eff ective date of the proposed  change is critical for plan 
sponsors that have been engaged or are  contemplating of-
fering a lump sum window. Typically, changes in Treasury  
Regulations are made prospective—after a notice and com-
ment  period. However, the Notice plays an important role 
in justifying  the retroactive nature of the pending changes 
to comply with  Code  Sec. 7805(b) . 

 Th is guidance is eff ective July 9, 2015, unless the plan 
sponsor  meets the requirements for a Pre-Notice Accelera-
tion. Under this Pre-Notice  Acceleration, the amendment 
specifi cally providing for implementation  of a lump sum 
risk-transferring program must meet  one  of  the following 
requirements prior to July 9, 2015: 

   Such amendment was adopted or specifi cally autho-
rized  by a board, committee or similar body with 
authority to amend the  plan. 
   With respect to which a private letter ruling or determina-
tion  letter was issued by the IRS. (Th erefore, if the plan 
sponsor received  its own private letter ruling or a determi-
nation letter that covered  the amendment that was dated 
prior to July 9, 2015, this Notice has  no application.) 
   With respect to which a written communication 
to aff ected  plan participants stating an explicit and 
defi nite intent to implement  the “de-risking” program 
was received by those participants. 
   Such amendment was adopted pursuant to an 
agreement between  the plan sponsor and a union rep-
resentative (with which the plan sponsor  has entered 
into a collective bargaining agreement) specifi cally 
authorizing  implementation of such a program that 
was entered into and binding.   

 Impact of the Guidance 

 After the eff ective date, a lump sum  window that is ex-
tended to retirees in pay status will raise plan  qualifi cation 
issues. However, we do not anticipate any change for  a 

If you fall outside of these limited 
exceptions, limit your lump sum 
window to individuals not in 
pay status (e.g., deferred vested 
participants), and stay tuned for the 
proposed Treasury Regulations that 
will refl ect these changes.
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lump sum off ered as part of a plan termination proceeding 
before  the PBGC. 

 Any private letter ruling or determination letter issued 
by  the IRS or Chief Counsel will now generally include 
a caveat expressing  no opinion as to the federal tax 
consequences of a lump sum risk-transferring  program. 
However, the IRS or Chief Counsel may still provide a 
determination  that any Pre-Notice Acceleration satisfi es 
these MRD requirements. 

 Next Steps 
 Th is is the fi rst published guidance  that can (and must) 
be relied upon regarding the application of the  Code 
rules on lump sum windows. Th e issue addressed in 
the Notice  focuses on the scope of the eligibility provi-
sions for the window,  and should be followed in order 
to maintain the tax-favored status  of the plan. Impor-
tantly, the Notice was quick to point out that it  does 
not provide any guidance with respect to the federal tax 
consequences  of a lump sum risk-transferring program 
under the following Code sections  (or any other section 
of the Code except for  Code Sec. 401(a)(9) ): 

    Code Sec. 401(a)(4) —this is the  IRS nondiscrimina-
tion rules 
    Code Sec. 411 —this is the IRS  non-forfeiture and 
anti-cutback protections 
    Code Sec. 415 —this is the IRS  benefi t limits 

    Code Sec. 417 —this is the IRS  spousal protections 
    Code Sec. 436 —this is the IRS  benefi t restrictions 
based on the plan’s funding levels   

 Th erefore, if you are in the process of providing a lump 
sum  option that extends to individuals in pay status, we 
recommend a fi le  memo to show that you reviewed  Notice  
2015-49  and that you fi t within one of the four exceptions  
listed above as of July 9, 2015, or that you otherwise meet one 
of  the long-standing exceptions under  Reg. §1.401(a)(9)-6 ,  
Q&A-13(b) ( e.g.,  plan termination), which we  do not antici-
pate will change. 

 If you fall outside of these limited exceptions, limit 
your  lump sum window to individuals not in pay sta-
tus ( e.g.,  deferred  vested participants), and stay tuned 
for the proposed Treasury Regulations  that will refl ect 
these changes. 

 And in all events, based on the numerous policy and 
compliance  concerns in this area, give careful consider-
ation to the various Code  and ERISA restrictions that 
apply with this type of plan amendment,  and be sure to 
document compliance with the various rules. 

 ENDNOTES

   *  The authors would  like to acknowledge their colleague Louis Mazawey for 
his contributions  to this column.  

   1   See   LTR 201228045  (Apr. 19, 2012),  LTR 201228051  (Apr. 19, 2012),  
LTR 201422028  (Mar. 7, 2014),  LTR 201422029  (Mar. 6, 2014),  LTR 
201422030  (Mar. 5, 2014),  LTR 201422031  (Mar. 5, 2014)  and  LTR 
201424031  (Mar. 21, 2014).    

This article is reprinted with the publisher’s permission from the TAXES The Tax Magazine®, a month ly journal published 
by Wolters Kluwer. Copying or dis tri bu tion without the pub lish er’s per mis sion is prohibited. To subscribe to the TAXES The 
Tax Magazine® or other Wolters Kluwer Journals please call 800 449 8114 or visit CCHGroup.com. All views expressed in 
the articles and col umns are those of the author and not necessarily those of Wolters Kluwer.
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