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The authors discuss the fi ling requirements of the 
Bank Secrecy Act that may apply to retirement plans 

if funds are held in foreign bank accounts.

Since the 1970s, the Department of Treasury 
(Treasury) has required U.S. persons to fi le a 
Report of Foreign Bank and Financial Accounts 

(Form TD F 90-22.1, or FBAR) with respect to their 
“foreign fi nancial accounts.” Despite the longstanding 
existence of the FBAR form, the extent of its applica-
tion to employee benefi t plans is not well settled, 
for two primary reasons. First, foreign investment by 
plans was simply not widespread in the 1970s. As 
plan investments broadened to include more foreign 
and alternative investments, there seems to have 
been a general understanding on the part of plan 
fi duciaries, practitioners, and the Internal Revenue 
Service (IRS) that it was not necessary to fi le FBAR 
with respect to plan-related foreign investments. This 
understanding was likely derived from the fact that 
FBAR’s purpose—to prevent taxpayers from hiding 
assets offshore to either evade paying income taxes 
or launder money—seems to have little relevance in 
the context of plan investments. Second, enforcement 
of the FBAR reporting requirement has been limited 
until fairly recently.

Recently, however, the IRS, began active enforce-
ment of the FBAR fi ling requirements through a 
number of high-profile prosecutions and media 
initiatives. In addition, recent changes to the FBAR 
fi ling instructions and informal guidance from the 
IRS indicate that fi duciaries must fi le FBAR with 
respect to, among other things, a plan’s investments 

in certain types of offshore entities, such as offshore 
hedge funds. This “new” fi ling requirement presents a 
number of practical diffi culties to plan fi duciaries and 
service providers. Fortunately, the IRS granted some 
relief by extending until June 30, 2010 the deadline 
to fi le for 2008 and prior calendar years for many 
plan-related fi lings.

This article explores the FBAR fi ling requirement 
as it relates to retirement plans by fi rst looking at 
the history of the current FBAR fi ling rules and then 
discussing how the fi ling requirements are relevant 
to retirement plans and plan fi duciaries (e.g., plan 
investment and administrative committee members, 
and fi nancial institutions that act as trustees for plan 
trusts). This article also analyzes recent fi ling relief 
issued by the IRS and discusses the future of the 
fi ling requirement.

History of FBAR and 
Recent Enforcement
The obligation to report foreign accounts to Treasury 
originated with the passage of the Bank Secrecy Act 
of 1970 (BSA), which was intended to, among other 
things, prevent fi nancial crimes. Specifi cally, the BSA 
provides that:

[T]he Secretary of the Treasury shall require a 
resident or citizen of the United States or a person 
in, and doing business in, the United States, to 
keep records, fi le reports, or keep records and 
fi le reports, when the resident, citizen, or person 
makes a transaction or maintains a relation for 
any person with a foreign fi nancial agency.1
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Congress intended such reports to include infor-
mation concerning (i) the identity and address of 
participants in a transaction or relationship; (ii) the 
legal capacity in which a participant is acting; (iii) the 
identity of real parties in interest; and (iv) a descrip-
tion of the transaction.2

Soon after passage of the BSA, Treasury promul-
gated regulations requiring every “person subject 
to the jurisdiction of the United States” that has “a 
fi nancial interest in, or signature or other authority 
over, a bank, securities or other fi nancial account in a 
foreign country” to report the “relationship” to the IRS 
annually. As a result, FBAR was developed in order to 
facilitate such reporting.3 Treasury also added foreign 
fi nancial account reporting questions to individual, 
corporate and partnership tax returns.4

Enforcement and administration of the fi ling re-
quirements have traditionally been divided within 
Treasury between the 
Financial Crimes Enforce-
ment Network (FinCen) 
and the IRS. However, 
in April, 2003, IRS and 
FinCen agreed that the 
IRS would have primary 
responsibility for admin-
istration and enforcement 
of the FBAR rules.5 FinCen retained some limited 
authority tointerpret the Treasury regulation on which 
FBAR is based, among other things.

Historically, compliance with the FBAR reporting 
requirements has been low, and the IRS has estimated 
that only 20 percent of those required to fi le FBAR 
actually do fi le.6 The IRS has rarely enforced the FBAR 
fi ling requirements. Further, when it brought enforce-
ment actions (usually along with) the Department of 
Justice), the IRS sought to impose FBAR penalties in 
conjunction with tax evasion charges.

However, since the attacks on September 11, 2001, 
FBAR reporting has taken on renewed signifi cance as 
a crime fi ghting tool. In particular, the FBAR reporting 
requirements play an important role in preventing 
money laundering and abusive foreign tax schemes. 
These requirements “provide leads to investigators 
that facilitate the identifi cation and tracking of illicit 
funds or unreported income, as well as providing 
additional prosecutorial tools to combat money 
laundering and other crimes.”7 In order to increase 
compliance with the foreign account reporting 
rules, and to entice people to pay taxes on foreign 
income, the IRS has instituted a new carrot-and-stick 

approach that rewards voluntary compliance and 
punishes scoff-laws.

The IRS has encouraged compliance with the FBAR 
and tax reporting requirements by implementing a vol-
untary compliance program for certain taxpayers with 
foreign income.8 Taxpayers taking part in the voluntary 
compliance program were required to pay taxes owed 
but were subject to signifi cantly reduced penalties. The 
program ran from March 23, 2009, through September 
23, 2009 and was largely successful in encouraging 
voluntary reporting.

The IRS has also begun actively enforcing the FBAR 
and tax reporting rules for those failing to comply 
voluntarily. This stepped up enforcement has resulted 
in a number of high-profi le tax evasion prosecutions, 
the most notable of which is certainly the IRS’s case 
against Swiss banking giant UBS.9 After months of 
diplomatic tussling, the IRS (with the Department 

of Justice) and UBS en-
tered into a settlement 
agreement in which UBS 
agreed to turn over the 
names of approximately 
4,500 U.S. persons who 
had foreign fi nancial ac-
counts with the bank.

FBAR 
Under the current rules, FBAR must be fi led by “each 
United States person who has a fi nancial interest 
in or signature or other authority over any foreign 
accounts, including bank, securities, or other types 
of fi nancial accounts, in a foreign country, if the ag-
gregate value of these fi nancial accounts exceeds 
$10,000 at any time during the calendar year.”10 
“U.S. person” is defi ned broadly for FBAR purposes 
to include citizens, residents, trusts, and any legally 
cognizable person (or their associated trusts) to the 
extent prescribed by Treasury, a government entity is 
also considered a U.S. person.11 

As a preliminary matter, there is nothing in either 
the Treasury regulations or the FBAR instructions that 
would explicitly exclude employee benefi t plans (or 
their associated trusts) from the FBAR fi ling require-
ments.12 Consequently, without further guidance or 
clarifi cation, FBAR (or their associated trusts) seems 
to squarely apply to plan-related foreign fi nancial 
accounts. One possible exception, however, may be 
governmental plans—typically considered instrumen-
talities of state and/or local governments—because 
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Treasury has not explicitly included governmental 
entities in the defi nition of “U.S. person,” as appears 
to be required by the BSA.13  

In order to comply with the fi ling requirements, 
plans and plan fi duciaries must determine (a) whether 
the plan holds any “foreign fi nancial accounts” and (b) 
who must fi le. These determinations are made based 
on careful reading of the FBAR’s instructions.14 

Parties Responsible for Filing
Generally, FBAR fi lings must be made by U.S. per-
sons (including employee benefi t trusts) who have a 
covered relationship to a foreign fi nancial account. 
Specifi cally, a U.S. person with a “fi nancial interest 
in” or “signature or other authority over” any foreign 
fi nancial account must fi le FBAR with respect to 
that account. 

Financial interest. A person has a “fi nancial inter-
est” in an account when that person is the owner of 
record or holds legal title to the account—regard-
less of whether the account is maintained for his or 
her own benefi t. A fi nancial interest may also arise 
by virtue of a person’s role as an agent, nominee, 
attorney or some other capacity with respect to a 
fi nancial account that belongs to a U.S. person. 
For example, a trustee of an employee benefi t plan 
trust may have a “fi nancial interest” in a foreign 
fi nancial account where it is the owner of record 
of a plan’s investment. 

A U.S. person may also have an indirect “fi nancial 
interest” in a foreign fi nancial account if that person 
has a 50 percent interest in a corporation, partner-
ship or trust that holds legal title to, or is the owner 
of record for, a foreign fi nancial account. This would 
apply, for instance, when a pension plan trust owns 
more than 50 percent of the interests in a foreign 
corporation set up to make investments. 

Another way a U.S. person can have an indirect 
fi nancial interest is by being the person who estab-
lished a trust, for which a “trust protector” has been 
appointed. In this case, such U.S. person may have 
a fi nancial interest in an account where the trust, or 
a person acting on behalf of the trust, is the record 
owner or holder of legal title of the foreign fi nancial 
account. “Trust protector,” which is a term of art for 
trust lawyers, has been defi ned by the FBAR instruc-
tions as “a person who is responsible for monitoring 
the activities of the trustee with the authority to in-
fl uence the decisions of the trustee or to replace, or 
recommend replacement, of the trustee.” This may 
result in a plan sponsor having a fi nancial interest 

in a plan’s foreign fi nancial accounts because (i) the 
trust is established by the plan sponsor as “settlor” 
and (ii) the named fi duciary (or other plan fi duciary) 
may meet the broad defi nition of “trust protector.”

Signature or other authority. “Signature authority” 
over an account exists when a person can control the 
disposition of money or other property by delivering 
a document containing his or her signature (or his or 
her signature and that of at least one other person) to 
the bank or other person maintaining the account. 
An individual will have “other authority” when that 
person can exercise power over an account by com-
municating oral instructions to the bank or person 
maintaining the account. 

In informal conversations, IRS personnel have 
stated that a person without the power to disburse 
an account does not have “other authority.” Specifi -
cally, that a person who has power to direct how an 
account is invested, but cannot make disbursements 
from the account, is not required to fi le FBAR. The 
reasoning behind its position is that the person has 
no power to dispose of money or other property in 
the account. This statement appeared to have been 
an attempt on the part of IRS to limit the scope of the 
FBAR fi ling requirement for investment managers. 
However, the relief actually provided to invest-
ment managers is illusory. This is because there are 
virtually no circumstances under which a plan’s 
investment manager lacks the power to make dispo-
sitions from an account. For example, a hedge fund 
manager will virtually always have the authority to 
compel redemptions. 

Foreign Financial Accounts
To trigger an FBAR fi ling requirement, an account 
must be located outside of the United States. For 
FBAR purposes, the United States is defi ned to in-
clude Puerto Rico and certain other territories. In 
addition, the account must be one of the following 
types of fi nancial accounts:

Any bank, securities, securities derivatives or 
other fi nancial account
Any savings, demand deposit, time deposit or 
other account (including debit card and prepaid 
credit card accounts) maintained with a fi nancial 
institution or other person engaged in the busi-
ness of a fi nancial institution
Any account in which the assets are held in 
a commingled fund and the account owner 
holds an equity interest in the fund (including 
mutual funds)
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Individual bonds, notes or stock certifi cates held 
by a person or unsecured loans to a foreign trades 
or businesses (other than fi nancial institutions) are 
generally not “fi nancial accounts.”

Retirement plan fi duciaries frequently make for-
eign investments that may trigger the FBAR reporting 
requirements. For example, it is relatively common 
for retirement plans, and other tax-exempt inves-
tors, to invest in offshore hedge funds or private 
equity funds. During a June 12, 2009 teleconference 
sponsored by the American Bar Association and the 
American Institute of Certifi ed Public Accountants, 
an IRS offi cial took the position that an offshore 
hedge fund would be a “foreign fi nancial account.” 
This informal guidance brought to the attention 
of fund managers, fi nancial institutions, and plan 
sponsors the potential application of FBAR fi ling 
requirements to plan investments. 

The IRS has since reiterated its position with respect 
to offshore funds, but there is still much confusion as 
to the scope of foreign fi nancial accounts for which 
an FBAR fi ling must be made. For instance, some 
have argued an offshore 
feeder fund, such as the 
type frequently used by 
fund managers to “block” 
unrelated business in-
come tax (UBIT), should 
not be considered a for-
eign financial account 
to the extent the offshore 
feeder fund invests solely and directly in a domestic 
“master” fund.

Plans may also have foreign brokerage, securi-
ties, or custodial accounts that plan fi duciaries, 
including investment managers, use to purchase, 
sell and hold foreign securities. All such accounts 
are likely foreign fi nancial accounts under the 
FBAR instructions. In some cases, a plan may even 
unknowingly hold a foreign financial account 
indirectly where it is a majority interest holder in 
a partnership and that partnership holds a foreign 
fi nancial account. 

An individual who has a foreign fi nancial account 
that has an aggregate value of $10,000 or less need 
not fi le FBAR. For purposes of applying this fi ling 
threshold, one should determine the maximum value 
of each account, as it appears on account statements 
in a calendar year (or if no statements are provided, 
at any time in the calendar year), The maximum value 
should be converted to U.S. dollars using the foreign 

exchange rates available at the end of the year. Al-
though valuing foreign accounts raises a number of 
diffi cult issues, we suspect that the vast majority of 
benefi t plans that have foreign accounts will exceed 
the $10,000 fi ling threshold.

Simplifi ed or Limited Filings
As noted above, because more than one person 
may have a fi nancial interest in or signature or other 
authority over a foreign fi nancial account, multiple 
FBAR fi lings may have to be made for the same ac-
count. However, under the following circumstances, 
certain persons otherwise required to fi le FBAR are 
excepted from the reporting rules:

Employees of U.S. corporations. Where the U.S. 
person required to fi le an FBAR is a public U.S. 
corporation with shares traded on a national 
exchange, more than $10M in assets and more 
than 500 shareholders, an employee or offi cer 
of the corporation need not fi le a separate FBAR 
by reason of his or her signature or other au-
thority over the corporation’s foreign fi nancial 

accounts, if (i) the offi cer 
or employee has no inde-
pendent fi nancial interest 
in the account and (ii) the 
chief fi nancial offi cer has 
informed the officer or 
employee that the corpo-
ration has fi led a report 
for the account.

Bank employees. Bank offi cers and employees 
need not fi le FBAR with respect to accounts 
maintained by the bank where the bank is exam-
ined by a federal supervisory agency, provided 
the offi cer or employee has no fi nancial interest 
in the account.

Further, a simplifi ed reporting requirement applies 
where a U.S. person has a covered relationship with 
25 or more fi nancial accounts. In this case, an FBAR 
fi ling can be made without listing all of the foreign 
fi nancial accounts. However, the fi ler must maintain 
records with respect to all of the accounts and turn 
the records over to IRS upon request. The FBAR and 
its instructions seem to indicate that the simplifi ed 
fi ling requirement applies only when someone has 
a “fi nancial interest” in more than 25 accounts and 
not when a person has “signature or other authority” 
over more than 25 accounts. However, the IRS stated 
on its website that the simplifi ed fi ling does apply to 
signature or other authority.15 
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Deadlines and Penalties
FBAR must be fi led no later than June 30 for the pre-
vious calendar year. Because the fi ling requirement 
originates from the Bank Secrecy Act and not the 
Code, FBAR must be received by the IRS on June 30, 
not mailed. As discussed in more detail below, the 
IRS has granted a partial fi ling extension, so some 
fi lers may have until June 30, 2010, to fi le for 2008 
and prior calendar years.

The IRS has discretion to impose penalties for fail-
ure to fi le FBAR, incorrect FBAR fi lings, and a failure 
to maintain appropriate records. Civil penalties range 
from $500 per violation up to the greater of $100,000 
or 50 percent of the account balance, and criminal 
penalties may also be imposed.16 However, the maxi-
mum penalty for non-willful violations is $10,000, 
and the IRS cannot impose the maximum penalty if 
the violation was due to “reasonable cause” and the 
amount of the account (or the balance of the transac-
tion) was properly reported. Although IRS generally 
has discretion to set penalties, it lacks the power to 
collect on its own and must turn to the Department 
of Justice to aid in enforcement.

Typical Plan-Related Filers 
If an employee benefi t plan holds a foreign fi nancial 
account, any number of persons could have an FBAR 
reporting obligation as a result of their “fi nancial 
interest in” or “signature or other authority over” 
the account. Under a typical plan structure, one or 
more of the following U.S. persons may be required 
to fi le FBAR: 

The trust(s) associated with the plan
The plan’s trustees, which in some cases may be 
fi nancial institutions and in other cases may be 
corporate employees, union members, or govern-
ment offi cials
The fi duciary named in a plan’s governing docu-
ment, which in many cases may require fi lings by 
each member of an investment committee
Other investment fi duciaries, such as investment 
managers
Custodians and/or subcustodians, that hold plan 
assets and may facilitate foreign investment
The plan sponsor, which may be a company, 
union, or governmental entity
Offi cers and employees of the plan sponsor
Participants in individual account plans, where, 
for example, the participant has invested in for-
eign fi nancial accounts through a self-directed 
brokerage account

Needless to say, coordinating FBAR fi lings among 
all of the parties listed above raises diffi cult practi-
cal issues for plan fi duciaries and service providers, 
particularly for plans that experience numerous 
personnel and/or service provider changes during 
each calendar year. Unfortunately, plan fi duciaries 
will frequently be unable to determine conclusively 
whether a fi ling needs to be made with respect to a 
particular investment because there is limited formal 
guidance with regard to the FBAR fi ling requirements. 
Therefore, although FBAR’s substantive fi ling require-
ments are not extensive, they will be burdensome 
and confusing for most fi lers.

Moreover, the penalties for failing to fi le FBAR 
may serve as a signifi cant disincentive to corpo-
rate employees, government offi cials and union 
members who might serve on plan committees. 
This disincentive is exacerbated by the fact that the 
relationship must also be disclosed on individual 
income tax returns, including Form 1040. The bur-
den associated with FBAR fi lings, therefore, goes 
far beyond that which may have been reasonably 
expected by current or future plan fi duciaries and 
service providers when agreeing to act in connec-
tion with plan investments. 

Widespread Confusion and 
the IRS Response
It was not until after the June 12, 2009 teleconfer-
ence (at which an IRS offi cial opined that certain 
offshore funds were foreign fi nancial accounts) that 
plan fi duciaries fi rst began to learn about their FBAR 
fi ling requirements. Many plans were alerted to their 
potential fi ling obligations by fund managers and 
investment service providers.

Having learned about their “new” reporting 
requirement mere days before the deadline, the re-
tirement plan community was gripped by widespread 
confusion and consternation regarding the legal and 
practical issues raised by FBAR. In response, the IRS 
issued revised Frequently Asked Questions (FAQs), 
posted on its Web site six days before the 2008 cal-
endar year fi ling deadline, which provided, among 
other things, that certain fi lers would have until 
September 23, 2009 (the fi nal day of the voluntary 
disclosure program), to fi le FBAR for the 2008 calen-
dar year without penalty, provided certain conditions 
were met.17 Specifi cally, a penalty-free delinquent 
fi ling was permitted if the U.S. person had (i) only re-
cently learned of his or her obligation to fi le FBAR, (ii) 
insuffi cient time to gather the necessary information, 



38 ©2010 CCH. All Rights Reserved.

and (iii) reported and paid all 2008 taxable income, 
if any. FBAR fi lings made after June 30 are considered 
delinquent and be fi led with a statement explaining 
the delinquency, but the IRS will not impose penalties 
for a failure to fi le.

However, the relief provided by the IRS’s FAQs was, 
at best, incomplete and, at worst, unreliable. The 
penalty-free fi ling period appeared to apply only to 
the 2008 calendar year, so the vast majority of plan 
fi duciaries with an FBAR fi ling obligation remained 
exposed to liability for prior year fi lings. Additionally, 
many plan fi duciaries quickly learned that, if an insti-
tutional trust was involved, the trustee was submitting 
its own FBAR fi lings with respect to the plan’s foreign 
fi nancial accounts (sometimes as trustee and other 
times on behalf of the trust). Consequently, it was 
diffi cult for fi duciaries to be sure that the IRS would 
deem them to have “only 
recently learned of their 
obligation.” Further, the 
FAQs did not clarify what 
“tax return” should be 
fi led with the delinquent 
FBAR, and it was not clear 
whether every person as-
sociated with a covered 
relationship to a plan’s 
foreign fi nancial account(s) would have to submit a 
personal tax return or if a plan’s Form 5500 or Form 
990 would suffi ce. Even putting aside those practical 
diffi culties, many fi duciaries were generally skepti-
cal of relying on informal guidance posted with little 
fanfare on the IRS Web site.

Even after the release of the FAQs, confusion and 
discontent over the FBAR fi ling requirements con-
tinued to simmer in the retirement plan community. 
The IRS received a number of comments requesting 
a suspension of the FBAR fi ling requirement. In ad-
dition, requests were made for clarifi cation regarding 
many of the diffi cult fi ling issues. As a result, the IRS 
issued a temporary suspension of the FBAR fi ling 
requirements for certain fi lers.

On August 10, 2009, the IRS issued Notice 2009-
62, which extended the FBAR fi ling deadline until 
June 30, 2010, for persons whose only relationship 
with a foreign fi nancial account is by reason of having 
signature or other authority over the account.18 Thus, 
regardless of the type of foreign fi nancial account, 
a plan fi duciary, such as an investment committee 
member, typically need not fi le FBAR for 2008 or 
prior years until June 30, 2010. The IRS noted that 

such persons may need to make fi lings for 2008 and 
prior years on or before June 30, 2010, to the extent 
required by future guidance. 

Notice 2009-62 also applies in a more limited 
fashion to persons deemed to have a “fi nancial 
interest” in a foreign fi nancial account—such as 
trustees, custodians, trusts and plan sponsors—if the 
account is a “commingled fund.” The term “com-
mingled fund” is defi ned by the FBAR instructions 
as any account “in which the assets are held in a 
commingled fund and the account owner holds an 
equity interest in the fund (including mutual funds).” 
Trustees, custodians, trusts and plan sponsors may 
need to differentiate between foreign fi nancial ac-
counts that are “commingled funds” and foreign 
fi nancial accounts that are not in order to determine 
which accounts are eligible for the extended June 

30, 2010 fi ling deadline. 
This could result in partial 
FBAR filings. Consider 
the following example:

In 2008, an employee 
benefit plan trust (i) 
invested in an offshore 
commingled fund and 
(ii) held foreign secu-

rities in a foreign custody account. Both the 
commingled fund and the foreign securities 
account are arguably foreign fi nancial accounts. 
While the trust could be deemed to have a “fi -
nancial interest in” each of the foreign fi nancial 
accounts, the relief provided by Notice 2009-62 
may be available to the trust only with respect 
to the commingled fund. An FBAR fi ling with 
respect to the foreign securities account would 
not be eligible for the extended deadline and 
would, in fact, already be considered delinquent 
(but potentially eligible to fi le by September 23, 
2009, without incurring penalties).

A similar situation arises in the individual retire-
ment account (IRA) context where, for example, an 
IRA custodian may have to fi rst identify which of its 
IRA clients invested in foreign accounts at any time 
during the calendar year and then determine which 
of those foreign fi nancial accounts are “commingled 
funds” in order to determine the extent to which the 
June 30, 2010 FBAR fi ling deadline applies.

Although it does not provide complete relief, No-
tice 2009-62 was helpful to numerous U.S. persons 
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that may have otherwise been required to fi le FBAR 
in connection with retirement plans. The extended 
fi ling deadline is a particularly positive development 
for investment fi duciaries of retirement plans, many of 
whom will likely be eligible for a complete reprieve 
from any FBAR fi ling obligation until June 30, 2010. 
The extension is similarly helpful in connection with 
plans and IRAs where foreign investments are limited 
to commingled funds.

Outlook
It is diffi cult to say what the FBAR fi ling requirements 
will look like in the future. The benefi t plan community 

is actively working with the IRS to lessen the burden on 
plans, and we have already begun to see signs of prog-
ress. Specifi cally, Notice 2009-62 requests comments 
on the current FBAR form and instructions and indi-
cates that Treasury is considering issuing FBAR-related 
regulations. This is an extremely positive development 
and will hopefully result in much needed clarifi cation 
regarding the fi ling obligation of U.S. persons with 
a fi nancial interest in or signature or other authority 
over a plan’s foreign fi nancial account. In particular, it 
provides Treasury the opportunity to except retirement 
plans from the FBAR fi ling requirements or, at the very 
least, to limit the substantial burden FBAR places on 
plans and plan fi duciaries.
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added). Neither Treasury regulations nor IRS 
guidance prescribe that government entities, 
such as governmental plans, are “persons” 
subject to the FBAR fi ling requirement.

14 Supra note 11.
15 FAQs Regarding Report of Foreign Fi-

nancial Accounts (FBAR) – Financial Ac-
counts (revised June 29, 2009), available 
online at www.irs.gov/businesses/small/
article/0,,id=210249,00.html#FA10.

16 31 C.F.R. §§ 103.59, 5321(a)(5).
17 Voluntary Disclosure Questions and An-

swers (May 6, 2009 (revised June 24, 2009)), 
Question 43, available online at www.
irs.gov/pub/irs-utl/faqs-revised_6_24.pdf. 
The authors note that on September 21, 
2009, the IRS announced a further delay 
of the fi ling deadline initially announced 
in Question 43. The announcement (avail-
able online at www.irs.gov/newsroom/
article/0,,id=213463,00.html and www.irs.
gov/newsroom/article/0,,id=210027,00.
html) provides that those otherwise required 
to fi le FBAR by September 23, 2009, are 
now permitted to fi le delinquent FBARs by 
October 15, 2009, without penalty.

18 Notice 2009-62, I.R.B 2009-35 (Aug. 31, 
2009).
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